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BEFORE THE ENVIRONMENTAL APPEALS BOARD 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 
   
_________________________________       
In the matter of:           )   PSD Appeal No. 08-09 
              ) 
In Re Seminole Electric Cooperative Inc.  )  
              ) 
PSD Permit Number PSD-FL-375             ) 
_________________________________)   
 
 

SIERRA CLUB’S REPLY TO EPA REGION 4’s BRIEF REGARDING 
REVIEWABILITY OF PERMIT 

 
EPA Region 4 recognizes that “the Seminole permit must be judicially 

reviewable by Sierra Club as a matter of federal law because Sierra Club did not 

waive administrative or judicial review under federal law.”  Region 4 Br. at 14.  

Accordingly, the Region concludes that the Seminole permit cannot be valid 

“unless Florida confirms that it has issued a public notice for this permit under 

federal law and also ensures that judicial review of FDEP’s permitting decision . . 

. is available to Sierra Club.”  Id. at 28. 

Sierra Club agrees that the permit is invalid if judicial review is not 

available or if public notice was not issued under federal law.  While the question 

of whether Florida courts will provide judicial review is still open, it is undisputed 

that the public notice was not issued under federal law.  To the extent that the 

Region is suggesting that Florida may cure its failure to follow the required 

procedures by either recasting its past actions or by reopening and revising 

portions of an invalid permit, Sierra Club respectfully disagrees and asks this 

Board not to condone such illusory remedies. 
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I. FDEP Cannot Fix Its Mistakes by Recharacterizing Its Prior Actions. 

The Florida Department of Environmental Protection (“FDEP”) inexplicably 

failed to use – or even mention – then-applicable federal procedures to process 

Seminole’s draft PSD permit. FDEP admits that it “did not ever purport to process 

the permit pursuant to any federal rule.” Region 4 Ex. 2 at 15.  According to 

FDEP, “[t]he Seminole permit was processed pursuant to DEP permitting rules 

[in the] Florida Administrative Code [and] [p]ublic notice was provided pursuant to 

[the] Florida Administrative Code.”  Id. at 32.  Indeed, FDEP’s state court briefing 

repeatedly and emphatically denies that federal procedures ever applied to the 

Seminole permit.  See, e.g., Ex. 1 at 12-19.  These statements are consistent 

with the position FDEP took shortly after it issued the draft permit, when it 

advised Sierra Club’s counsel that the only way to seek review of the permit was 

to submit a petition for a state administrative hearing.1   

Region 4 recognizes that “[t]he public notice for the Seminole PSD permit 

was flawed,” noting that if FDEP did not process the permit under federal law, “no 

permitting authority would have issued a public notice for the Seminole permit 

satisfying the requirements of federal law.” Region 4 Br. at 23.  The Region 

seems to suggest, however, that FDEP can rectify this failure by now claiming 

that it was following federal procedures.  Region 4 Br. at 23, 26.  But FDEP 

cannot simply recant its position and profess that it was following federal law all 

along.  

                                                 
1 Telephone conversation between Sierra Club attorney Joanne Spalding and 
FDEP staff Alvaro Linero, October 6, 2006.  (This conversation occurred after the 
close of the fourteen-day period for requesting a state administrative hearing.) 
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“The short – and sufficient – answer” to that position is that “the courts 

may not accept appellate counsel’s post hoc rationalizations for agency action.” 

Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Ins. Co., 463 U.S. 29, 50 (1983).  

FDEP must be judged “on the basis articulated by the agency itself” at the time 

that it issued the draft permit. See id. (quoting S.E.C. v. Chenery Corp., 332 U.S. 

194, 196 (1947)); see also Sacks v. Office of Foreign Asset Control, 466 F.3d 

764, 780 (9th Cir. 2006) (observing that an agency’s newly-adopted position “tells 

us nothing of the agency’s interpretation during [the period when it acted]”).  

FDEP issued an illegal public notice.  It cannot fix its mistake by recharacterizing 

it in a legal brief. 

II. FDEP’s Permit Revision Process Cannot Rescue the Permit 

 Alternatively, Region 4 noted that FDEP recently issued a public notice for 

“’a minor revision of [Seminole’s] original air construction permit,’” and suggests 

that “[t]his type of notice” could save the Seminole PSD permit by opening it to 

review.  EPA Br. at 27 n. 10 (quoting Ex. 1 to Seminole’s Motion to Dismiss 

Sierra Club’s Appeal as Moot (EAB Docket Item #34.3) at 1).  But FDEP cannot 

validly revise a permit that was illegally issued in the first place, and review of 

minor revisions does not substitute for review of the underlying permit.  Instead, 

to properly restore Sierra Club’s right of review, FDEP would have to re-issue 

and re-notice Seminole’s PSD permit. 

 If FDEP were to do so, it would have to update its BACT determinations to 

reflect the latest control technologies and seek comments on those 

determinations.  See Fla. Admin. Code 62-212.400 §§ (10) & (11) (requirements 
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for BACT and public notice). FDEP did not fulfill these requirements in the 

revision process Region 4 mentions.  That revision cannot substitute for re-

issuing the permit.  

 BACT analyses “should use the most recent regulatory decisions and 

performance data for identifying the emissions performance level(s) to be 

evaluated in all cases.” In re Steel Dynamics, Inc., 9 E.A.D. 740, 760 (EAB 2001) 

(quoting the NSR Manual at B.23-.24) (emphasis added).  FDEP did not engage 

in any new “preconstruction review . . . for the Prevention of Significant 

Deterioration,” leaving its “original BACT determinations . . . unchanged.”  Ex. 1 

to Seminole’s Motion to Dismiss Sierra Club’s Appeal as Moot (EAB Docket Item 

#34.3) at 1.  Those determinations, deeply flawed at the outset, are now three 

years old.  They therefore ignore recent regulatory changes and they fail entirely 

to address fine particulate matter.  A new permit could not rely on such stale 

determinations. 

 Nor does the revision’s public notice comply with Florida notice 

requirements for a new PSD permit.  The public had no indication that, by 

commenting on these minor revisions, it could correct the underlying permit. The 

notice also did not provide the information commenters needed to understand the 

entire project’s impacts. Florida law requires PSD permit notices to state, among 

other things, “the nature and location of the proposed facility . . ., whether BACT . 

. . has been determined, [and] the degree of PSD increment consumption 

expected, if applicable.” Fla. Admin. Code 62-210.350(2)(a)(3).  Reflecting this 

requirement, the original public notice quantified Seminole’s predicted emissions, 






